relating to the availability of injunctive relief, the Court expanded access to declaratory relief," introduced greater flexibility into obviousness analysis,' 2 and limited the extraterritorial reach of U.S. patent law.' 3 We examined media coverage of these and other developments relating to the patent system 14 to determine, inter alia, 15 which issues and disputes received the most media coverage, and to assess -in a systematic waythe nature of that coverage.
This paper centers on media coverage relating to eBay and related patent system developments. In particular, it provides a quantitative comparison between media coverage of eBay and that relating to another recent patent case: the litigation between NTP, Inc. and Research in Motion, Ltd. involving the popular BlackBerry® handheld wireless communications device,' 6 and examines the extent and nature of the NTP-related coverage in light of the co-pendency of the two cases and the issues they share in common. In so doing, it facilitates consideration of the experience of news coverage consumers -including, presumably, Supreme Court Justices -while eBay was pending at the Court.
II. STUDY DESIGN/METHODOLOGY
This study relied, in part, on content analysis' 7 methodology. Content analysis techniques have been used to examine the content of a wide range of works, including news accounts, advertisements, music U.S. 28 (2006) 14. In addition to these judicial developments, the last few years have seen the submission, revision, and debate regarding comprehensive patent reform legislation proposals. See, e.g., S. 1145, 110th Cong., 1st Sess. 15. This study is one aspect of a larger project relating to media portrayals of the United States patent system. Additional results relating to other aspects of that ongoing study will be published in volume 58 of the Syracuse Law Review.
16. Research in Motion, Ltd. v. NTP, Inc., 546 U.S. 1157 (2006) (denying the petition for certiorari of Research in Motion, Ltd.).
17. Content analysis is a "research technique for the objective, systematic and quantitative description of the manifest content of communication." BERNARD BERELSON, CONTENT ANALYSIS videos, children's television, 8 political communications, electronic messages,' 9 and legal texts, such as judicial opinions. 2°W e examined major newspaper content -news accounts and editorial pieces -published during the last several years, relating to the United States patent system. Specifically, we reviewed news and editorial items 21 from selected major newspapers published during the period of January 1, 2005 through June 30, 2007. As noted above, this recent two-and-a-half year period has seen significant patent-related legislative and judicial activity, 2 2 including the Supreme Court's consideration of the eBay case.
A. Sample Selection

Selected Major Newspapers
The study sample included items from a subset of major U.S. and international newspapers. In particular, we examined recent news and editorial items from four major U.S. newspapers: the New York Times, the Washington Post, the Wall Street Journal, and the Los Angeles Times. These papers enjoy some of the very highest circulation numbers 21. "Item" as used herein means an individual news article or editorial piece, for example, an unsigned newspaper editorial board editorial, an op-ed, or a single letter to the editor.
22. See supra notes 10-14 and accompanying text.
for U.S. newspapers. We also included the Financial Times as one example of U.S. patent system-related coverage published outside the country.
Reader demographics also influenced our choice of study newspapers. Data available for the New York Times, the Washington Post, and the Los Angeles Times suggests that these, at least, are among the newspapers read by the "elites;" each has a substantial and comparatively large percentage of highly-educated and highly-paid readers, and a substantial percentage of readers employed in professional 23 [20] [21] , available at http://ssm.com/abstract-997428 (plotting measures of newspaper political positions against education and income "proxies for elitism").
25. As noted supra (note 15), this paper reports data relating to one aspect of a larger project evaluating media coverage of the U.S. patent system. Accordingly, although this paper relates particularly to coverage of the eBay decision and related developments, the data reported here was generated from searches designed to include coverage of those and additional developments.
26. The Westlaw databases including full-text coverage, throughout the study period for each of the New York Times ("NYT"), the Los Angeles Times ("LATIMES") and the Financial Times UK ("FTI") were searched using the following string: (PATENT /P CONGRESS) (PATENT /P "SUPREME COURT") (PATENT /P "FEDERAL CIRCUIT") (PATENT /P (PATENT /3 OFFICE)) The "Financial Times UK" (FTI) database was employed after a series of comparative searches were run in it and the other Financial Times databases available on Westlaw. The comparison revealed that the "FTI" database appeared to be the most comprehensive among them, without including duplicate items. It was not possible to run the identical search string in the Washington Post and the Wall Street Next, irrelevant and duplicative items produced by the search were excluded, including, for example, obituaries of inventors or persons once employed by the USPTO, 28 compilations of brief summaries of same day full-text news items, 29 items pertaining to patent homonyms (e.g., features about patent leather pumps), 30 and other items that make only passing reference to patents. 3 ' This "culling" process produced a dataset having a total of 607 items for review in the study.
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Journal databases available on Lexis because of search connector methodology differences between Westlaw and Lexis. Instead, the Lexis full-text databases for the Washington Post and the Wall Street Journal were searched using the following overly comprehensive string: (PATENT /P CONGRESS) OR (PATENT /P SUPREME COURT) OR (PATENT /P FEDERAL CIRCUIT) OR (PATENT/P "PATENT OFFICE" OR "PATENT AND TRADEMARK OFFICE") 27. As noted supra (note 21 ), each individual news article and editorial piece, including each individual "letter to the editor", was counted as a separate "item".
However, the electronic databases for each of the four study newspapers in which patent system-related letters to the editor appeared (the Los Angeles Times, the New York Times, the Wall Street Journal, and the Washington Post) group all of the "letters to the editor" published on a given day relating to the same subject as a single database entry. Accordingly, the total number of search-generated "items" reported here does not precisely correspond with the "results" totals reported by Westlaw and Lexis for these searches.
28 32. These 607 items were distributed among the five study newspapers as shown in the following table:
B. Coding and Data Collection
We each independently reviewed every item in the dataset. In addition to tracking which litigated patent disputes were referenced or discussed in the news and editorial items in our study, 33 we collected and analyzed data from each dataset item regarding the item's portrayal of the U.S. patent system, including whether and which positive and negative messages it presented about the patent system.
Our coding manual contained coding definitions and instructions designed to guide our coding decisions. 34 For each item, we collected basic bibliographic information, 35 including:
* publishing newspaper * date of publication * item type (news, newspaper (unsigned) editorial, column, op-ed, letter to editor, other editorial item, or "other or unknown/unclear") We then collected data regarding the positive and negative "messages" contained in each item about the patent system. Such evaluations are, of course, subjective to some degree. But we took several steps to enhance the reliability of the reported results.
First, we let the dataset items themselves generate the positive and negative message measurement criteria. 36 over the course of several months. It facilitated the creation and refinement of a set of 29 (total) positive and negative message categories. 39 Although this process did not eliminate the potential for subjective disagreement among coders, it did generate what we believe to be a reasonably "workable" set of message categories.
As we coded the study dataset items, we added (at the suggestion of one or the other of us) additional positive and negative messages to the coding manual. This additional refinement was consistent with our "bottom up" approach to designing the study.
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Given that the preliminary review set of items contained fewer and some different items than the study dataset, it was to be expected that review of the study dataset would prompt us to add positive and negative messages to the coding manual, as we perceived those messages in the study texts. This refinement process also served to reinforce the validity/workability of the message definitions generated during the preliminary review work, because: (i) although the study dataset was approximately four times as large as the preliminary review set, was generated by a different search string, and included items from a newspaper (the Los Angeles Times) not represented in the preliminary review set, and; (ii) although one of us (Bettinger) participated in only the study dataset coding, 11 of the final set of 12 positive messages and 21 of the final set of 28 negative messages were generated during and retained from the preliminary review. Tables Al and A2 (Appendix) list the positive and negative message definitions we employed in coding the dataset items.
Second, as noted above, we each independently reviewed and coded every item in the dataset. As discussed in greater detail below, for the subjective aspects of our evaluations (i.e., the presence of particular design employed to analyze Federal Circuit claim construction opinions).
37. This preliminary review set overlaps but is not co-extensive with the study dataset. positive or negative messages in individual items), we confined our data analyses to instances of 100% agreement between us. 4 '
III. RESULTS AND DISCUSSION
A. Preliminary Data Analysis Assumptions
The basic bibliographic data (publication date and publishing newspaper) collected for each item in the dataset was objectively verifiable and thus not subject to inter-coder disagreement. And although for other aspects of our media analysis project 42 we distinguish between news and editorial coverage, we make no such distinction here.
As noted above, 43 and as discussed in further detail below, 44 our goal was simply to provide a systematic description of NTP-related media coverage during the pendency of eBay at the Supreme Court, and to make some related observations. Given the characteristics in common between the two cases, 45 we wanted to show what a consumer of major newspaper content might have experienced from the NTP-related coverage, in terms of quantity and quality, at and around the time that the Supreme Court was deciding to hear -and deciding -the eBay case. For this purpose, we regarded the coverage as monolithic, because we assumed that even a sophisticated reader with a particular interest in the NTP case would not systematically distinguish between pertinent news and editorial coverage. Rather, we assumed that an interested reader would read every NTP-related item in the paper or papers he/she reviewed in a routine, unexceptional fashion, i.e., along with other items of interest to the reader in those paper(s), as he/she happened upon them in casual fashion.
Regarding the subjective aspects of our evaluation -the presence of particular positive and negative messages -we recognize that a certain level of ambiguity will persist in a human coding scheme even after the coding definitions have been revised and refined through preliminary testing. Accordingly, inter-coder discrepancies are inevitable. As noted above, we took steps both (1) to reduce the subjectivity of the initial 41. Cf. Hall, et al., supra note 20, at 41 (noting that efforts to resolve discrepancies among coders that result from "judgment calls or inevitable ambiguities" can "compromis[e] the independence of individual coders"). coding decisions and (2) to minimize the adverse effects of the inevitable inter-coder disagreement.
As to the former, we refined, through the pre-coding preliminary review process described above, the positive and negative message descriptions and associated instructions. The conclusions reported herein are based only on data on which we independently agreed. In other words, for example, we did not "count" an item as including a particular positive or negative message about the patent system unless we each independently concluded during our respective reviews of the dataset items that the item in question delivered that particular message. This method, of course, tends to skew our reported results toward greater neutrality or balance in the media coverage, but we believe the tradeoff is worth the resulting gain in study reliability.
We did not distinguish between messages presented in the quotes of interviewed sources and content written by a given story's author(s). Rather, we treated the responsible news organizations and journalists as "gatekeepers" who decide "whose voices and what messages get into the news. ' 46 As Lance Bennett has noted:
Each news story can only contain some of the voices, facts, and organizing ideas that might have been included.... Journalists and, more important, their news organizations make choices about what to cover and how to report it. Some stories feature statements by ordinary citizen-activists and interest organizations, whereas other news reports leave most of the talking to government officials. Gatekeeping decisions are made in part by individual journalists, but they are also shaped by editors and executives in news organizations.
Those organizations, in turn, are influenced by economic pressures, audience reactions, and a host of other considerations that all go into the construction of the daily news. 47 Accordingly, we did not differentiate among messages based on who (i.e., which particular individual) was doing the speaking.
In addition, we recognize that factors such as where news and editorial items are placed in the print version of the newspaper, the amount of space allocated for particular items, and other emphasis variables are matters of editorial discretion and are relevant to the item's influence on the reader. 4 8 However, we did not account for these factors. The electronic databases through which we accessed our dataset items did not facilitate systematic consideration of item placement and we chose not to factor item length into our analysis.
B. eBay at the Supreme Court, NTP in the Media
Media Coverage of eBay and NTP: a Quantitative Comparison
The media coverage of the eBay case was significant. Between January 1, 2005 and June 30, 2007, eBay was discussed in 78 of the 607 items (13%) in our dataset. During that time period, the case was featured in items from each of our five study newspapers with the following frequency:
" Financial Times 21% * Los Angeles Times 11% " New York Times 6% * Wall Street Journal 13% * Washington Post 17% Further, in each newspaper, eBay received more coverage 49 than any of the other Supreme Court cases pending or decided during the study period.
But one patent case received far more media coverage during the 2 year period of the study than did eBay: the litigation between NTP, Inc. and Research in Motion, Ltd. that could have resulted in an injunction against continued operation of the popular BlackBerry® handheld wireless communications device and network. In each of our study newspapers, eBay was the second-most frequently covered case. However, compared with eBay, the NTP case was discussed in more than twice as many of all of the news and editorial items (taken together) in our dataset, and more than twice as many of the total items from each individual newspaper, except the Financial Times and the Washington Post. 51 Table 1 compares the news, unsigned (newspaper) editorial, and total editorial (combined unsigned editorial, column, op-ed, letters to the editor, and "other editorial") coverage of NTP and eBay across all newspapers and in each individual newspaper, during the study period: Although eBay was mentioned in far fewer news items than NTP across all newspapers, 11% and 28% respectively, the coverage of the cases in unsigned editorials across all newspapers was roughly equal at 27% and 30% respectively. The total editorial coverage was also similar, with 21% of editorial content in all newspapers mentioning eBay and 25% mentioning NTP.
Media Interest in NTP
Why did NTP gamer such extensive media attention? When we consider the factors which influence news coverage choices, neither the amount nor the nature of the coverage the case received is particularly surprising. Media scholars have identified several criteria that influence which stories are presented and how events are covered.1 2 Bennett, for example, identifies "personalization" and "dramatization" as two such criteria. 53 He defines "personalization" as "the journalistic bias that give preference to individual actors and human-interest angles in events over larger institutional, social, and political contexts. [S]tories must picture conditions that could have a strong impact on readers or listeners. Stories about health hazards, consumer fraud, or pensions for the elderly influence people more than do unfamiliar happenings with which they cannot identify. To make stories attractive, newspeople commonly present them as events that happened to ordinary people. Inflation news becomes the story of the housewife at the supermarket; foreign competition becomes the story of laid-off workers in a local textile plant. Drama is another characteristic which influences newsworthiness.
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Dramatic stories are engaging, exciting, and memorable. 57 And drama can reinforce the extent to which readers can connect personally and emotionally with the news. 58
At least for the readers of the papers in our study, the potential that a court would shut down a communications system used by millions of people 59 -a theme reiterated in an overwhelming number of the news These considerations may well explain why the NTP case received such significant media attention. Whatever the reasons, however, the result was that a case that the Supreme Court declined to review -NTP
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-received more than twice as much coverage in our study newspapers than any of the eight patent cases that were considered by the Supreme Court during the period we examined. 65 More relevant here is the overlap in the pendencies of the NTP and eBay cases and, in particular, the prevalence and content of the media coverage of developments in NTP during the 2006-07 Supreme Court term, in which it granted review in, and decided, eBay.
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As discussed below, this overlap was potentially significant, and is, at the very least, interesting. 
2008]
eBay, NTP, and the Non-Practicing Patentee
One sub-issue in eBay was whether a patentee who does not compete with the infringer in the marketplace -such as one who "does not practice its inventions and exists merely to license its patented technology to others" 67 -is eligible for injunctive relief. The issue was vigorously debated in the briefs of the parties and the amici, 68 and the district court and Federal Circuit had expressly split on the issue.
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In eBay, the Supreme Court rejected the district court's sweeping conclusion that "a 'plaintiffs willingness to license its patents' and 'its lack of commercial activity in practicing the patents"' suffices to establish that the patentee would not suffer irreparable harm in the absence of an injunction. 70 According to the Court:
[S]ome patent holders, such as university researchers or selfmade inventors, might reasonably prefer to license their patents, rather than undertake efforts to secure the financing necessary to bring their works to market themselves. Such patent holders may be able to satisfy the traditional four-factor test, and we see 69. MercExchange, 275 F. Supp. 2d at 712 ("In the case at bar, the evidence of the plaintiffs willingness to license its patents, its lack of commercial activity in practicing the patents, and its comments to the media as to its intent with respect to enforcement of its patent rights, are sufficient to rebut the presumption that it will suffer irreparable harm if an injunction does not issue."); MercExchange, L.L.C., v. eBay Inc., 401 F. 3d 1323, 1339 (Fed. Cir. 2005) ("The fact that MercExchange may have expressed willingness to license its patents should not, however, deprive it of the right to an injunction to which it would otherwise be entitled. Injunctions are not reserved for patentees who intend to practice their patents, as opposed to those who choose to license. The statutory right to exclude is equally available to both groups, and the right to an adequate remedy to enforce that right should be equally available to both as well. If the injunction gives the patentee additional leverage in licensing, that is a natural consequence of the right to exclude and not an inappropriate reward to a party that does not intend to compete in the marketplace with potential infringers.")vacated and remanded by 126 S.Ct. 1837 (2007 But three Justices joined Justice Kennedy in writing separately to advise trial courts to "bear in mind that in many instances the nature of the patent being enforced and the economic function of the patent hold present considerations" that may justify a departure from the traditional approach of granting injunctions "almost as a matter of course.
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Regarding patent licensing companies, in particular, these four Justices wrote:
An industry has developed in which firms use patents not as a basis for producing and selling goods but, instead, primarily for obtaining licensing fees. For these firms, an injunction, and the potentially serious sanctions arising from its violation, can be employed as a bargaining tool to charge exorbitant fees to companies that seek to buy licenses to practice the patent.
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As with all aspects of eBay, the issue of what the decision says (or doesn't say) about whether non-manufacturing patentees can satisfy the four-factor test for injunctive relief will continue to play out in the lower courts. But based on the injunction requests the trial courts and the Federal Circuit have resolved thus far post-eBay, the Supreme Court's decision seems to have spawned a trend, at least, toward a rule that patent owners who do not compete in the marketplace with the infringer are unlikely to win on the injunction issue. Recently, for example, the Federal Circuit affirmed a district court order imposing an "ongoing royalty" in place of a permanent injunction, 7 5 where the district court's ruling was based in part on the fact that the patentee "does not By one measure, the effect of eBay has been modest. A recent National Law Journal article noted that 77% of post-eBay permanent injunction requests were granted, compared with 84% for pre-eBay cases. 77 As noted above, however, and as evidenced by the existence of this symposium, the case is significant. The decision conflicts, to some extent, with the principle that a patent confers the right to exclude. 78 And a clear trend dramatically affecting one category of cases has emerged in the post-eBay decisions: a patentee who is not engaged in direct marketplace competition with the infringer is unlikely to win an injunction. 79 For these and other reasons, the eBay decision is not without controversy. The merits and likely effects of the decision are being debated elsewhere, but some examples of the extant scholarship will serve to provide a sense of the issues under discussion. One group of scholars has concluded that a system of categorical denials of injunctions for "non-practicing" patentees is undesirable as a matter of innovation policy. 80 Another commentator has noted the difficulties inherent in drawing distinctions between non-practicing patentees, on the one hand, and manufacturers who derive some significant portion of revenue strictly from patent licensing activities. 8 1 Our point is not to join the debate about the merits of eBay; rather, simply to note its significance.
In both eBay and NTP, the patentee did not practice the patented invention. Thus, both cases involved the issue of whether a patentee who does not compete in the marketplace with the infringer should be able to obtain an injunction that would potentially deprive the public of access to a technology in widespread use. Not surprisingly, as discussed below, 82 some of the coverage of both cases included the message that "patents are (and shouldn't be) awarded to/enforceable by those who don't develop products/practice the invention,, 83 
NTP in the Media: What Newspaper Readers Experienced
Given the extent of the NTP-related media coverage during the study period, the commonality of the issues raised in NTP and eBay, the overlap in the pendencies of the two cases, and the significance of the issue before the Supreme Court in eBay, it is worthwhile to consider the possible interplay between the media coverage of NTP and the Supreme Court's consideration and resolution of eBay. We cannot, of course, know whether or to what extent media coverage of NTP might have influenced individual Justices' decisions to support or oppose accepting the eBay case for review, or their views, ultimately, on the merits of the case. 84 We can, however, examine what a consumer of relevant major newspaper coverage would have seen during the time periods in question. First, and by way of background, Figure 1 represents the media coverage of the U.S. patent system, as defined in our study, 85 on a weekly basis in all study newspapers over the study period. In Figure 1 and in each of the following Figures, individual weeks in which significant developments relating to the patent system occurred during the study period are represented by the letters A-I, as set forth in Table  2: 84. See Paul W. Jamieson, Lost in Translation: Civic Journalism's Applicability to Newspaper Coverage of the U.S. Supreme Court, 20 COMM. & L. 1, 3 (1998) (noting that conjecture regarding the "the effect of press coverage on the content of the Court's opinions" .. is nothing more than "pure speculation probably unknowable except to the justices themselves.").
85. See supra Part II.A.2. Figure 1 shows that a total of 20 articles relating to the U.S. patent system appeared in our study newspapers, combined, during the week (week 49 of our study period, labeled "B" in Figure 1 ) in which the Supreme Court agreed to hear the eBay case, which was also the week in which the district court refused to enforce the initial settlement agreement in NTP. The level of newspaper coverage -as measured by the number of news and editorial items appearing in our study newspapers, combined -was also relatively high during week 66 (week "E"), the week in which the Supreme Court oral argument in eBay was held, week 73 ("F"), the week in which the Supreme Court issued its decision in eBay, week 113 ("H"), the week in which the Supreme Court held the oral argument in Microsoft, and week 123 ("1"), the week in which the Microsoft and KSR decisions were issued. Figure 2 shows the median frequency of U.S. patent system coverage across all study newspapers, and thus presents a better picture of what a reader of one of the study newspapers would have seen over the course of the study period: Isolating the study data relating to the media coverage of NTP and eBay over the study period permits a comparison of the extent of media coverage of the two cases and the opportunity to consider how the coverage of particular developments in NTP corresponded over time with developments in eBay. Figure 4 illustrates the relative frequency of, and correspondence over time between, the media coverage of NTP and eBay in all newspapers over the study period: Figure 6, in contrast, assumes a reader who is reading only one of the New York Times, Wall Street Journal, and Washington Post during the study period (albeit not necessarily the same paper every day), as it shows the median relative frequency of, and correspondence over time between, NTP and eBay coverage during the study period: From each of these three vantage points (Figures 4-6) , however, the NTP coverage -during the entire period of the study -was the most concentrated and most extensive in the weeks leading up to the grant of certiorari in eBay (B) by the time of the eBay decision, and the number and frequency of items discussing NTP were notably lower during the period between the eBay oral argument (E) and the decision (F) than during the period leading up to the oral argument. However, given the dates of the eBay certiorari grant and oral argument, it is reasonable to assume that at least some of the Supreme Court Justices were focused, to some extent, on the issues presented in eBay during the periods of intense media coverage of NTP.
Notably, that coverage included pervasive references both to the status of the patentee (NTP, Inc.) as a "patent-holding company," 97 or similar descriptor, 98 and to the potential injunction that would make "all our Specifically, 48% of the news and editorial items discussing the NTP case in our dataset identified the patentee as a "patent-holding company," "holding company," "licensing company," "patent firm," company whose only asset is intellectual property, or even a "patent troll." 100 A significantly larger proportion -80% -of the 166 items relating to the NTP litigation mentioned the possibility that an injunction barring continuation of BlackBerry® service would issue, or might have issued, had the case not settled. And of those 80% (132) of the study items relating to the NTP case, 76% (100) of them mentioned the possibility of such an injunction in the first five paragraphs of the item.
Additionally, beyond descriptive references to the NTP plaintiff as a "patent-holding company," and mentions that a BlackBerry®-serviceending injunction could issue/might have issued, the media coverage leading up to and during the pendency of eBay at the Supreme Court also delivered the (negative) message that such companies should not be entitled to enforce their patents, or to enforce them on the same terms as other patentees, as shown in 100. We included all items describing NTP, Inc. with one or more of the descriptors in this paragraph in our count of items identifying NTP, Inc. as a "patent-holding company." 48% of the items relating to the NTP litigation published during the period of January 1, 2005 -the starting date for our data collection in this study - Interestingly, several of these themes resonated in Justice Kennedy's eBay concurrence. He and the three other Justices who joined his concurring opinion identified several "circumstances" which in their view "present considerations quite unlike earlier cases," and which may justify deviating from the "traditional practice of issuing injunctions against patent infringers." The other two "circumstances" identified in the Kennedy concurrence are cases where a product might be enjoined based on a small infringing component, and cases involving business method patents, in part, at least, because of concerns about their quality:
rules that would make it harder to obtain and defend patents." Patti Waldmeir, Supreme Court Sets When the patented invention is but a small component of the product the companies seek to produce and the threat of an injunction is employed simply for undue leverage in negotiations, legal damages may well be sufficient to compensate for the infringement and an injunction may not serve the public interest. In addition injunctive relief may have different consequences for the burgeoning number of patents over business methods, which were not of much economic and legal significance in earlier times. The potential vagueness and suspect validity of some of these patents may affect the calculus under the four-factor test. We do not suggest that Justice Kennedy's identification of nonpracticing patent owners, patented components, and business method patents as potential exceptions to the "traditional practice of issuing injunctions against patent infringers ' 1 09 is the direct result of media coverage relating to NTP. Indeed, each of Justice Kennedy's identified "circumstances" relates to an issue about which there has been significant discussion and controversy in the mass media 11 0 and elsewhere.
1 ' Our data merely shows that the newspapers we examined ran numerous stories relating to NTP, a company that was repeatedly described as a patent-holding firm using a patent as leverage in costly and potentially disruptive litigation. As a result of this extensive coverage, it is certainly possible that one or more of the Supreme Court Justices encountered articles relating to NTP in the period of time leading up to and during the eBay case.
IV. CONCLUSION
It is remarkable, in and of itself, that during a two-and-a-half-year period in which the Supreme Court granted certiorari in eight patent cases, and decided seven of them, the coverage of a case it did not accept for review outstripped the coverage of each of the Supreme Court cases by more than a factor of two. And while it is not possible to determine what an individual consumer of major newspaper coverage during the pendency of eBay would have read or perceived about the NTP case or the patent system generally, this study provides a window into the general extent and content of that coverage during the period in question. That coverage, which was heavily concentrated in the seven weeks leading up to the grant of certiorari in eBay, and in the several months between the certiorari grant and the oral argument, contained significant discussion of particular considerations that were potentially relevant to the resolution of the question at issue in eBay, and ultimately expressly regarded as relevant by four of the Justices.
Regardless of any effect the media coverage of NTP might have had on the outcome of the eBay case, it is clear from our study that many of the issues raised in eBay and NTP were considered to be important by the newspapers we examined, especially those issues relating to nonpracticing patent owners. As the decision in eBay plays out in the lower courts, these issues will continue to be analyzed and discussed in the media, creating further opportunity for the media's coverage to influence the direction of the patent system. patents shouldn't be granted (or enforced) on certain categories of subject matter, such as natural phenomena, genes, basic ideas, software, drugs/medicines, business practices, etc. 4. The USPTO is overtaxed/underfunded/understaffed. 5. The patent system is a source of uncertainty (e.g., law is too complex, what infringes is too difficult to determine), unworkable complexity (e.g. complaints about "patent thickets" or need for licenses from multiple owners), etc. 6. The patent system is skewed in favor of patent owners; patent rights are too strong/too difficult to invalidate. 7. The patent system permits collusion to reduce competition. 8. The patent system permits extortion/windfall extraction/litigation abuse/terrorizing opponents/stealing the ideas of others. 9. The patent system threatens healthcare (or other vital systems) ("scare messages"). 10. A patent on single (even incremental) invention can shut down sales of complex products/result in damage award out-ofproportion-to the contribution of the patented component. 11. The patent system stifles or burdens innovation/research/technological progress/competition. 113. The coding manual includes additional explanatory instructions for a number of the positive and negative message categories, but the basic, essential instruction was to employ/apply the most specific message appropriate under the circumstances. For example, if the item presents the message, "gene patents interfere with research," the coder was instructed to use negative message code 11 ("The patent system stifles or burdens innovation/research/technological progress/competition") and not negative message code 3 ("The definition of what can be patented is too broad (e.g., patents shouldn't be granted (or enforced) on certain categories of subject matter, such as natural phenomena, genes, basic ideas, software, drugs/medicines, business practices, etc.").
